A Different Constitutionality for
Gun Regulation

by LINDSAY SCHAKENBACH REGELE"

District of Columbia v. Heller hinged on the Second Amendment,
defining for the first time an individual’s right to own a firearm unconnected
with militia use, so long as the firearm is in “common use.”' In announcing
this right, Justice Scalia applied the precedent set by United States v. Miller,
which suggested that the Second Amendment protects firearms that are
regularly used for “common defense.”® This essay argues that because the
government determined which firearms were in “common use” throughout
the nation’s early history, the Second Amendment allows regulating the
types of weapons available to civilians and their usage. A better
understanding of the historical regulations that shaped “common use” could
help guide legislators who wish to enact gun violence prevention measures
that are consistent with the Second Amendment.

Jurisdictional and scholarly contentiousness around the Second
Amendment dates to the 1960s, when an increase in gun violence,
compounded by the assassinations of President John F. Kennedy, Martin
Luther King, Jr., and Robert Kennedy, provided impetus for the passage of
the Gun Control Act of 1968.> Following the original proposal of this
legislation in 1963, the National Rifle Association lobbied for its defeat* and
the American Bar Association Journal published an essay on “The Lost
Amendment,” which advocated an expanded interpretation of the Second
Amendment as an individual right.’ Since then, legal scholars, historians,
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and political commentators have debated whether the Amendment confers
an individual, collective or civic right.®

The Amendment, which states that, “A well regulated Militia, being
necessary to the security of a free State, the right of the people to keep and
bear Arms, shall not be infringed,” was rarely invoked in the century after
its passage. The first court case to address the “right to bear arms” was the
1822 case of Bliss v. Commonwealth of Kentucky, when a Kentucky court
ruled that a state law, which fined individuals for carrying concealed arms,
violated the state constitution.” Not until 1846 did a court overturn a gun
regulation based on the Second Amendment to the U.S. Constitution, and not
until 1857 did the Amendment undergo debate in the Supreme Court, when
the Court observed that if black men were citizens they would have the
constitutional right to bear arms.®

Until then, Americans’ use of arms for common defense owed less to
the Second Amendment than it did to Article 1, Section 8 of the Constitution,
which gave Congress the power to support armies and provide arms for the
militia.” In accordance with its constitutional obligation, the federal
government subsidized and improved arms manufacturing and expanded the
market for guns.'” The Militia Act of 1792 required militia members to
provide themselves with a musket, but many struggled to arms themselves
in the face of post-war shortages.!! To redress the shortages, Congress
prohibited the export of arms, and made their import mostly duty-free during
the early 1790s."? Tt also constructed two federal armories, and began to
invest in private gun factories to supplement the armories’ output.'?
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An Act of Congress in 1792 gave the president power to select two sites
for the nation’s federal armories.'* George Washington chose Springfield,
Massachusetts, and Harpers Ferry, Virginia.'> In 1795, the Springfield
Armory manufactured the nation’s first public musket, known as the Model
1795 musket.'® This .69 caliber flintlock was modeled after the French
Charleville, which many American soldiers fought with during the
Revolution, and which U.S. officials considered superior to other European
guns."” It became the standard U.S. musket until the War of 1812."
Production was slow at first. Although the Springfield Armory produced
about 10,000 muskets a year in 1810, in the late 1790s, it manufactured fewer
than one thousand annually."” The federal government’s solution was to
subsidize production in private armories.>

The first step was actually creating a small arms industry. During the
American Revolution, the Continental Army had relied on imported arms,
many of which were in disrepair, and following the war, private producers
had little incentive to increase output for a limited civilian market.?! What
gun manufacturing did exist was mostly small-scale craftwork. Throughout
the eighteenth and early nineteenth centuries, the most established of these
gunsmiths worked in Pennsylvania.”* Government intervention, however,
shifted the loci to the Connecticut River Valley in New England for its
proximity to the federal armory at Springfield, Massachusetts.”
Additionally, the fact that the region had fewer experienced arms
manufacturers appealed to government officials, who complained about
established gunsmiths’ unwillingness to conform to government standards.**

14. Derwent Stainthorpe Whittlesey, “The Springfield Armory: A Study in Institutional
Development,” (1920) (unpublished Ph.D. dissertation, University of Chicago).

15. Id.

16. S.REP.NO. 25, 4TH CONG., MILITARY FORCE, ARSENAL, AND STORES COMMUNICATED
TO THE SENATE, DECEMBER 15, 1795 (1ST SESS. DEC. 12, 1795); JAMES B. WHISKER, THE UNITED
STATES ARMORY AT SPRINGFIELD, 1795-1865 19 (1997).

17.  John W. Wright, The Rifle in the American Revolution, 29 AM. HIST. REV. 293, (1924).
18.  'WHISKER, supra note 16 at 19.

19. S.REP.NO.37,6TH CONG., ARMORY AT SPRINGFIELD, COMMUNICATED TO THE SENATE
JANUARY 7, 1800 (1st Sess. Jan. 6, 1800).

20. REGELE, supra note 10 at 53.

21. Fagal, supra note 12.

22.  See Stephen V. Gramscay, The Craft of the Early American Gunsmith, 6 MET. MUSEUM
ART BULL. 54 (1947).

23. FELICIA JOHNSON DEYRUP, ARMS MAKERS OF THE CONNECTICUT VALLEY: A
REGIONAL STUDY OF THE ECONOMIC DEVELOPMENT OF THE SMALL ARMS INDUSTRY, 1798-1870
(Smith College Studies 1948).

24. Letter from Oliver Wolcott to Daniel Gilbert (Sept. 8, 1798) (on file with National
Archives and Record Administration: Post-Revolutionary War Papers, Record Group 45).



526 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 46:3

Beginning in the 1790s, the government contracted with new
manufacturers seeking to enter the industry. Eli Whitney, for example, the
Massachusetts-born inventor and manufacturer, most famous for patenting
the cotton gin, pivoted to firearms manufacturing when he learned about
government subsidies.”> He convinced several acquaintances in the
executive branch that he could successfully manufacture arms if given the
opportunity.”® Before he even constructed an armory, Whitney received a
contract for 10,000 muskets, which included a cash advance, and funding for
several storehouses on his property in New Haven, Connecticut.”” Several
years later, the Militia Act of 1808 standardized these sorts of contracts,
which ultimately shaped the development of the arms industry.”® Congress
appropriated $200,000 annually to arm the state militias, and stipulated that
these funds go to private manufacturers (the choice of private armories
reflected many congressmen’s apprehensions about centralizing all national
arms production at the federal armories).”’

For the next three decades, the War Department issued five-year
renewable contracts that came with ten to twenty percent cash advances, as
well as a slate of requirements.’*® All gun parts had to conform to federal
standards and pass regular inspections. Following the war, ordnance
officials asked the superintendent at the Springfield Armory to figure out the
“best means to be devised and adopted for bringing the manufacture of arms
to a uniform standard and pattern in all of their parts.”*' They requested that,
“muskets given out as patterns from the armories be strictly alike . . . in order
that the conditions of the contracts now entered into by this department be
made conformably thereto.”*> The Ordnance Department mandated that all
contract arms be examined by a government proof-master, who would verify
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that all “contractors’ arms be equal to those produced at the national
armories.”® Contractors had little choice but to conform because, according
to arms contractor Asa Waters, “if the patronage of the government is not
continued, our factories will be worth but little.””**

Government patronage required significant management and oversight.
The first head of the Ordnance Department, Decius Wadsworth, established
a coordinated set of standards for the federal armories and its arms
contractors.”> He designed a timeline for achieving weapon uniformity,
requiring the national armories to produce pattern muskets by 1815 and
begin full-scale production of the “Model 1816” the following year.*®
Eventually, all armories machine-produced identical gun parts, a
manufacturing characteristic known as “interchangeability,” but this was a
slow and uneven process.’’ Historians of technology have demonstrated that
a factory needed to produce at least 1,000 guns to make interchangeable parts
production worthwhile.®® In the early nineteenth century, only the federal
government was willing and able to devote the resources to this. Private
makers frequently modified the models they made, which made
interchangeability impractical.’® Their civilian consumers had little desire
for interchangeable guns because they were unlikely to have multiple
identical guns from which to scavenge parts. Soldiers, on the other hand,
needed to be able to change and repair defective parts quickly in the field.*’
Members of Congress recognized their obligation to contribute to this
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objective. In his argument for the reestablishment of the Ordnance
Department as an independent bureau, Representative Wiley Thompson of
Georgia noted that, “unparalleled gallantry would become an easy prey to a
well equipped and well disciplined foe,” if using weapons of “a variety of
calibres.” Thompson’s statement suggests that firearms management was
a cooperative, rather than oppositional, undertaking between government
officials and private producers, such as Whitney’s armory, in the nineteenth
century.

The federal government not only subsidized and standardized the
construction of firearms, it also regulated their safety. In the 1830s, as
Congress reevaluated the balance between private and public production for
the military, lawmakers asked military officers to conduct a series of
experiments to compare the safety and effectiveness of firearms
manufactured at both the federal armories and those of private contractors.*?
During the first round of tests in 1837, the officers preferred the standard
U.S. musket and decided there was “risk to the national safety by adopting
new inventions without being convinced of their superiority.”* The
government would not agree to purchase weapons from new contractors
without testing them first. This had ramifications for the origins of gun
companies that supply arms in “common use” today. Samuel Colt, for
example, solicited government patronage in the 1830s, and had to adapt to
safety standards when a board of ordnance officers expressed concern that
several features of new revolvers caused safety risks, namely “the possibility
of two or more chambers going off at the same time” and the “deafening
sharpness . . . which must injure the hearing of those who use them.”** Once
Colt improved the revolvers, the U.S. military purchased them for use on the
frontier and in the Mexican American War (1846—1848).%

The sum total of this government regulation and subsidization
determined what was in the market, and thus what firearms were in “common
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use.” In Gunning America, Pamela Haag argues that civilian consumption
of fircarms was limited until arms makers employed strategic sales and
marketing to create a civilian market for guns in the second half of the
nineteenth century.*® Samuel Colt, who became one of the most iconic
patent arms makers of the mid nineteenth century, claimed that prior to the
Mexican American War, there did not exist a civilian market for revolvers.*’
Once the civilian market expanded, the guns that were produced and
purchased reflected the influence of government intervention. In the 1850s
Colt included battlefield testimony in advertisements, which helped him
reach a larger civilian market.* One of Colt’s first print advertisements from
the early 1850s depicted scenes from the Mexican American war, and an
advertisement from 1858 advertisements harkened back to their being “the
first rifle fired” in Florida in 1837.* His success selling to civilians
increased throughout the 1850s: in 1851, he employed 300 workers and
produced 40,000 revolvers a year and by 1854, 500 workers, and 50,000
revolvers.”® During the 1850s firearms produced for the civilian market by
private arms makers began to exceed those produced by the government for
the first time.>' Arms makers owed their newfound profitability, however, to
early federal patronage.

Today, supporters of an absolute individual right to bear arms cite
Heller’s reference to arms in “common use” as an argument against
government interference with the firearms market. They look to gun
company sales to determine what arms consumers commonly purchase, and
argue that such arms are in “common use” and cannot be restricted.”> For
the nation’s first one hundred years, however, the guns that were in “common
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use” were determined by federal subsidization and regulation. We must
consider these historical origins of “common-use,” as well as the fact that
some of the biggest gun companies today—Colt’s Manufacturing Company
LLC (Hartford, Conn.), Smith and Wesson (Springfield, Mass.), and Sturm,
Ruger & Co., Inc., (Southport, Conn.)—have their roots in armories where
the government played an essential role in shaping arms development.

As lawmakers face opposition when they attempt to regulate guns
favored by the industry, we need to reevaluate policy aims based on true
historical precedent. It is not historically sound for policymakers to allow
gun manufacturers and marketers to determine what arms are in common
use. By fully understanding the historical relationship between the firearms
industry and the government, lawmakers could assert their prerogative to
intervene with gun safety regulations. Armed with historical knowledge,
sensible gun control might be seen as both constitutionally and politically
sound.
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