Abandoned or Unattended?
The Outer Limit of Fourth Amendment
Protection for Homeless Persons’ Property

by TIM DONALDSON"

Introduction

In 2017, the Los Angeles Times reported that the City of Los Angeles
spent $14-million on a citywide effort to address an increase of local
homelessness and had cleaned up 16,500 homeless encampments since
2015." The city removed 3,000 tons of material, which included over 900
tons from the city’s downtown district alone.? In 2018, the Seattle Times
reported that the City of Seattle spent $10.2-million in 2017 to remove
unauthorized homeless encampments and provide outreach assistance to
camp residents.” Between January 2017 and March 2018, Seattle removed
almost 200 unauthorized encampments.* Such efforts seem part of an
endless cycle. Encampments in Los Angeles often reestablished nearby after
being cleaned.” Some areas were repeatedly addressed,’ and Los Angeles
experienced a sevenfold increase in the number of cleanups between 2015
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2. Id at Al, AB-A9.
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TIMES, Aug. 3, 2018, at B2.

4. Id atBl.
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and 2017.7 Seattle similarly cleared more sites in the first seven months of
2018 than it did in all 0f 2017.}

The Ninth Circuit United States Court of Appeals held in Lavan v. City
of Los Angeles that the Fourth Amendment’s prohibition against
unreasonable seizures guards against summary seizure and destruction of
unabandoned personal property belonging to homeless persons.” The court
explained that the Fourth Amendment protects against both searches and
seizures, and a person has a possessory interest in his or her property even if
that person’s expectation of privacy in the property has been extinguished. '’
The Fourth Amendment’s seizure restrictions are triggered “when there is
some meaningful interference with an individual’s possessory interests in
that property.”'' It therefore protects unabandoned personal property
momentarily left on a public sidewalk in violation of a city ordinance from
being unreasonably seized and destroyed.'?

The Lavan court remarked that it was not addressing whether a person
has a “constitutionally-protected property right to leave possessions
unattended on public sidewalks.”"® Instead, the court stated that the case
concerned a person’s basic interest in the continued ownership of his or her
personal possessions, and it held that a homeless person maintains a
protected property right in the person’s unattended belongings that have not
been abandoned.'* It admonished that “by collecting and destroying
[homeless persons’] property on the spot, the City acted unreasonably in
violation of the Fourth Amendment.”"

Lavan unfortunately gives little guidance regarding how to distinguish
abandoned property from merely unattended property. It was not a central
issue to the case because Los Angeles sought therein “a broad ruling that it
may seize and immediately destroy any personal possessions, including
medications, legal documents, family photographs, and bicycles, that are left

7. Poston & Smith, supra note 1, at Al.

8. Vianna Davila, Seattle increasing removals of homeless encampments, SEATTLE TIMES,
Aug. 22, 2018, at Al (reporting that Seattle cleared 191 sites in 2017 and 220 sites between the
beginning of the year and the end July in 2018). Seattle has also experienced a similar problem of
camps re-forming after they have been cleared. See Vernal Coleman, In a New Clash Over Seattle
Camps, Protesters Try to Block Cleanup of Ravenna Encampment, SEATTLE TIMES, Apr. 18, 2018,
at B2.

9. Lavan v. City of Los Angeles, 693 F.3d 1022, 1027-31 (9th Cir. 2012).
10. Id. at 1029.

11. Id. at 1027 (quoting United States v. Jacobsen, 466 U.S. 109, 113 (1984)).
12. Id. at 1029.

13. Id. at 1031.

14. Id. at 1031-32.

15. Id. at 1030.
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momentarily unattended. . . .”'® The city did “not deny that it ha[d] a policy
and practice of seizing and destroying homeless persons’ unabandoned
possessions.”!” Los Angeles did not challenge any of the factual findings
made by the district court in support of the ruling that was appealed.'® It also
did not appeal the scope of the lower court’s injunction which prohibited the
city from seizing homeless persons’ property “absent an objectively
reasonable belief that it is abandoned, presents an immediate threat to public
health or safety, or is evidence of a crime, or contraband. . . .”" Los Angeles
instead appealed only the legal standard applied by the district court, and
there was no need for the appellate court to address at that point in the case
whether the seized property was abandoned or merely unattended.?

However, the distinction between abandoned property and merely
unattended property is important.?! As reflected in news reports about
cleanup efforts, tons of materials often need to be removed.? It is not always
obvious whether those materials consist of personal property someone hopes
to retrieve later or only discarded items and waste. There is an old saying
that “[o]ne man’s trash is another man’s treasure.”” This article reviews the
differences between abandoned property and merely unattended property
and proposes guidelines for making determinations during community
cleanups whether an item may be taken to a landfill or must be preserved for
potential reclamation by its owner.

16. Lavan, 693 F.3d at 1024 n.1.

17. Id. at 1025. The City did, however, claim in the underlying proceedings that it reasonably
believed only abandoned property had been seized. Lavan v. City of Los Angeles, 797 F. Supp. 2d
1005, 1013 (C.D. Cal. 2011), aff’d 693 F.3d 1022 (9th Cir. 2012). It also renewed that claim upon
remand. Lavan v. City of Los Angeles, No. CV 11-2874 PSG (AJWx), 2014 WL 12693524, at *4—
6 (C.D. Cal. July 24, 2014).

18. Id. at 1024, n.2.

19. Id. at 1024; see generally Lavan, 797 F. Supp. 2d at 1020 (district court injunction), aff’d
693 F.3d 1022 (9th Cir. 2012).

20. Id. at 1024-27.

21. See Los Angeles Catholic Worker v. Los Angeles Downtown Indus. District Bus.
Improvement District, No. CV-14-7344 PSG (ATWx), 2015 WL 13649801, at *3 (C.D. Cal. Jan.
13, 2015); Lavan, 2014 WL 12693524, at *8-9.

22. Theresa Walker, Cleaning up a wasteland of epic proportions, ORANGE COUNTY REG.,
Mar. 10-11, 2018, at A3 (reporting removal of 404 tons of debris); Poston & Smith, supra note 1,
at Al (reporting that Los Angeles had removed 3,000 tons of trash during its cleanup efforts).

23. RICHARD A. SPEARS, MCGRAW-HILL’S DICTIONARY OF AMERICAN IDIOMS AND
PHRASALVERBS 473 (2005); see also Pottinger v. City of Miami, 810 F. Supp. 1551, 1559 (S.D.
Fla. 1992) (“[A] homeless person’s personal property is generally all he owns; therefore, while it
may look like ‘junk’ to some people, its value should not be discounted.”), remanded for limited
purposes, 40 F.3d 1155 (11th Cir. 1994), and directed to undertake settlement discussions, 76 F.3d
1154 (1996).
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I. Fourth Amendment Protection Against Unreasonable
Property Seizures

The Fourth Amendment protects “[t]he right of the people to be secure
in their persons, houses, papers, and effects, against unreasonable searches
and seizures. ...”** “This text protects two types of expectations, one
involving ‘searches,” the other ‘seizures.””® Its express mention of “houses,
papers, and effects” also “reflects its close connection to property. . .."*
The Fourth Amendment therefore protects against unreasonable trespassory
governmental interference with private property.*’

The Supreme Court commented in United States v. Jacobsen that its
prior cases had not much discussed the concept of a “seizure” of property,
and it therefore borrowed a formulation from its arrest cases regarding
seizure of a person.”® The Jacobsen Court concluded that a “‘seizure’ of
property occurs when there is some meaningful interference with an
individual’s possessory interests in that property.”” Two elements must
therefore converge for the Fourth Amendment to apply: (1) a person must
have a possessory interest in the property at issue;*” and (2) governmental
action must interfere with that interest in some meaningful way.’' If a
seizure has occurred, it is constitutionally tested to determine whether the
seizure was reasonable.*

The number of homeless persons in Miami, Florida increased
dramatically between 1984 and 1991, and, due to a shelter shortage, most
were left with no alternative to living in public areas.”> Arrest records and
internal police department memoranda indicated that the city adopted a
policy of driving the homeless persons out of those areas.’® As part of this
effort, the city had a practice of seizing and destroying personal property
belonging to homeless persons or forcing them to abandon it upon their

24. U.S. CONST. amend. IV.

25.  United States v. Jacobsen, 466 U.S. 109, 113 (1984).

26. United States v. Jones, 565 U.S. 400, 405 (2012).

27. Id. at 404-11; see also Soldal v. Cook County, 506 U.S. 56, 61-71 (1992).
28. Jacobsen, 466 U.S. at 113, n.5.

29. Id. at 113; see also United States v. Karo, 468 U.S. 705, 712-13 (1984).
30. See Maryland v. Macon, 472 U.S. 463, 469 (1985).

31. See Karo,468 U.S. at 712.

32.  SeeJacobsen, 466 U.S. at 120-22; Hooper v. City of Seattle, No. C17-77RSM, 2017 WL
4410029, at *9 (W.D. Wash. Oct. 4, 2017); Lavan v. City of Los Angeles, 797 F. Supp. 2d 1005,
1013 (C.D. Cal. 2011), aff’d 693 F.3d 1022 (9th Cir. 2012).

33. Pottinger v. City of Miami, 810 F. Supp. 1551, 1558 (S.D. Fla. 1992); see also Pottinger
v. City of Miami, 40 F.3d 1155 (11th Cir. 1994) (remanded for limited purposes); Pottinger v. City
of Miami, 76 F.3d 1154 (11th Cir. 1996) (directed to undertake settlement discussions).

34.  Pottinger, 810 F. Supp. at 1561, 1566—68.
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arrests for various municipal violations.*® The seized property consisted of
bedrolls, blankets, clothing, food, personal identification, and other items
that reasonably appeared to belong to someone.*® Homeless persons alleged
that the seizures violated their constitutional rights, and Miami responded
that those persons’ interest in their property was outweighed by the public’s
need to keep public areas sanitary.*’

The United States District Court for the Southern District of Florida
found in Pottinger v. City of Miami that Miami’s handling of homeless
persons’ property violated the Fourth Amendment’s prohibition against
unreasonable seizures.*® The court had no difficulty concluding that Miami’s
seizure and destruction of personal belongings constituted meaningful
interference.” The court devoted more attention to the question of whether
personal property is entitled to constitutional protection when it is kept in a
public area.** The court determined, under then-existing Supreme Court
precedent, that the Fourth Amendment protected only reasonable privacy
expectations.*' The court concluded that the homeless claimants in Pottinger
had proven a subjective expectation of privacy from the manner in which
they stored their property in containers and either covered it or placed it
against a tree or other object.*” The court further decided, for a variety of
reasons, that society’s code of custom and civility would cause society to
recognize the reasonableness of that expectation since homeless individuals’
personal effects represent perhaps the last trace of privacy they have.** The
court rejected Miami’s claims that public concerns overrode individual
interests, holding that a city’s interest in having clean public areas “is
outweighed by the more immediate interest of [homeless persons] in not
having their personal belongings destroyed.”*

The City of Chicago experienced a similar situation as Miami and had
dozens of homeless persons staying in the Lower Wacker Drive area of the
city.* Chicago engaged in a practice of regularly cleaning the area of trash

35. See Pottinger, 810 F. Supp. at 1570.
36. Id. at 1559.

37. Id. at 1570.

38. Id. at 1570-73.

39. Id. at 1571.

40. Pottinger, 810 F. Supp. at 1571-73.
41. Id.

42. Id. at 1571.

43. Id. at 1571-72; see also Cobine v. City of Eureka, 250 F. Supp. 3d 423, 435 (N.D. Cal.
2017).

44.  Pottinger, 810 F. Supp. at 1573.

45, Love v. City of Chicago, No. 96-C-0396, 1996 WL 627614, at *2, 9 1 (N.D. IIL. Oct. 25,
1996).
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and debris upon twelve (12) hours advance notice.*® Property not claimed
or moved at the time of a cleaning could be discarded by city workers, but
the city would not seize belongings from people who wished to remove
them.”” The United States District Court for the Northern District of Illinois
rejected the arguments in Love v. City of Chicago that the city should be
required to do more.*®

The court in Love wrote that the city had “an important public health
responsibility to remove and discard abandoned materials so they don’t
clutter the public way and endanger the health and safety of either the
homeless or others passing through” the area.*’ It recognized that the Fourth
Amendment protects reasonable privacy expectations, but wrote that such
“expectation must be evaluated in light of objective circumstances.”’ The
court explained that “[r]easonableness remains the ultimate standard for
determining the constitutionality of a seizure of property[,]”>' and it
determined that removal of unattended materials during a cleanup, after
giving advance notice, was reasonable.’? The court commented that a city is
not an insurer for the property of persons who live on public property and
attributed some risk of loss to those who leave their belongings unattended.>
It recognized that “[v]ery unsanitary conditions can develop quickly, as a
result of insects, excrement and the presence of items that are not
systematically cleaned[,]””>* and the court held that public concerns prevailed
over private interests even though some people might be deprived of their
personal property.”

Search and seizure issues surrounding the removal of homeless persons’
property have been addressed most frequently by courts in the Ninth Circuit
of the United States Court.>® This is understandable, because over one-third

46. Love, 1996 WL 627614, at *3-4, 99 7-12.
47, Id. at *4, 99 13-19.
48. Id. at *4, 99 20-21.

49. Id. at *6; see also Love v. City of Chicago, No. 96-C-0396, 1998 WL 60804, at *4 (N.D.
111. Feb. 6, 1998).

50. Love, 1996 WL 627614, at *5.

51. Id.; see also Love, 1998 WL 60804, at *9-10.

52. Love, 1996 WL 627614, at *6.

53. Id. at *5-6; see also Love, 1998 WL 60804, at *6, *12.

54. Love, 1996 WL 627614, at *3, § 8; see also Love, 1998 WL 60804, at *4.
55. Love, 1996 WL 627614, at *6.

56. See, e.g., Lavan v. City of Los Angeles, 693 F.3d 1022, 1027-31 (9th Cir. 2012); Cobine
v. City of Eureka, 250 F. Supp. 3d 423, 434-36 (N.D. Cal. 2017); Watters v. Otter, 955 F. Supp.
2d 1178, 1189-90 (D. Idaho 2013); Lehr v. City of Sacramento, 624 F. Supp. 2d 1218, 1234-35
(E.D. Cal. 2009); Joyce v. City and County of San Francisco, 846 F. Supp. 843, 863—64 (N.D. Cal.
1994).
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of the nation’s homeless population resides in the Ninth Circuit.”” The 2018
Annual Homeless Assessment Report to Congress reported that 552,830
people experienced homelessness on a single night in 2018.”® Of those
homeless persons, 196,124 of them were located in the Ninth Circuit
(Alaska: 2,016, Arizona: 9,865, California: 129,972, Hawaii: 6,530, Idaho:
2,012, Montana: 1,405, Nevada: 7,544, Oregon: 14,476, and Washington:
22,304).%° California had the largest number of homeless persons of any
state, and Washington had the fifth most.®* In addition, the five states with
the highest rates of unsheltered homeless persons were all found in the Ninth
Circuit (California: 68.9% of homeless persons were unsheltered, Oregon,
61.7%, Nevada: 56.2%, Hawaii: 53.2%, and Washington: 47.6%).°!

The United States District Court for the Central District of California
agreed with Pottinger v. City of Miami’s analysis of the Fourth Amendment
in Justin v. City of Los Angeles.®> The court in Justin entered a temporary
restraining order enjoining Los Angeles from “[c]onfiscating the personal
property of the homeless when it has not been abandoned and destroying it
without notice. ...”" It remarked that the city had not put forth any
justification for seizing and destroying the personal property of homeless
persons.* The court recognized the value homeless persons place on the few
possessions they have,* and held that they “have a legitimate expectation of
privacy in their property” that is protected by the Fourth Amendment.®®

The Central District expanded upon its analysis in Kincaid v. City of
Fresno.®” The court in Kincaid wrote that cleanup sweeps conducted by the
city resulted in more than just “meaningful” interference with the possessory
rights that homeless persons have to their personal property because the

57. See MEGHAN HENRY ET AL., U.S. DEP’T. HOUS. & URB. DEV. OFF. OF CMTY. PLAN. &
DEV., THE 2018 ANNUAL HOMELESS ASSESSMENT REPORT (AHAR) TO CONGRESS 10, 14 (2018)
(The reported number of 196,124 homeless persons residing in States that comprise the Ninth
Circuit account for approximately 35.5% of the total reported number of 552,830 homeless persons
nationwide.).

58. Id. at 10.
59. Id.at14.
60. Id.

61. Id. atl15.

62. Justin v. City of Los Angeles, No. CV-00-12352 LGB (AlJx), 2000 WL 1808426, at *10
(C.D. Cal. Dec. 5, 2000).

63.  Justin, 2000 WL 1808426, at *13.

64. Id. at *10.

65. Id.

66. Id. at *9; see also Lehr v. City of Sacramento, 624 F.Supp.2d 1218, 1234-35 (E.D. Cal.
2009).

67. Kincaid v. City of Fresno, No. 1:06-cv-1445 OWW SMS, 2006 WL 3542732, at *35-37
(E.D. Cal. Dec. 8, 2006).
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city’s disposal of such property was “total and irrevocable.”®® It explained
that “[a]n officer who comes across an individual’s property in a public area
may seize it only if Fourth Amendment standards are satisfied—for example,
if the items are evidence of a crime or are contraband.”®® The Kincaid court
held that the sweeps were more intrusive than necessary and therefore
violated such standards.” It rejected the city’s claim that the sweeps dealt
only with abandoned property, because the evidence demonstrated that the
homeless persons in that case did not intend to “abandon their tents, carts,
clothing, bicycles, personal effects, memorabilia, and other property that
they need to survive, and no reasonable official could believe this to be the
case.””" The court wrote that a city cannot “treat property as abandoned and
trash just because the owner has not removed it in the time the government
has allotted.””

The United States District Court for the Northern District of California
indicated in Joyce v. City and County of San Francisco that a person only
loses his or her expectation of privacy when property is intentionally
abandoned.” It concluded that “Fourth Amendment protections therefore
attach to unattended property[.]”’* The court acknowledged, but did not
resolve, the city’s contention that “the distinction between abandoned and
unabandoned property involves a ‘difficult determination[.]””” It instead
concluded that San Francisco’s policies requiring ninety (90) day storage of
“property of value” collected during cleanup activities alleviated Fourth
Amendment concerns.”

The development of a framework by lower courts in Justin, Kincaid,
and Joyce culminated in Lavan v. City of Los Angeles.”” In Lavan, the Ninth
Circuit Court of Appeals held that privacy expectations are irrelevant to the

68. Kincaid,2006 WL 3542732, at *36; see also Proctor v. District of Columbia, 310 F. Supp.
3d 107, 114 (D.D.C. 2018); Ellis v. Clark County Dep’t. of Corrections, No. 15-5449 RJD, 2016
WL 4945286, at *10 (W.D. Wash. Sept. 16, 2016); Carr v. Oregon Dep’t. of Transportation, No.
3:13-cv-02218-MO, 2014 WL 3741934, at *3 (D. Or. July 29, 2014).

69. Id. at *35.
70. Id. at *35-7.
71. Id. at *37.
72. Id.

73. Joyce v. City and County of San Francisco, 846 F. Supp. 843, 863 (N.D. Cal. 1994).

74. Id.

75. Id.; see also Smith v. City of Corvallis, No. 6:14-cv-01382-MC, 2016 WL 3193190, at
*5 (D. Or. June 6, 2016) (holding that the question of whether property is abandoned entails a
factual inquiry that cannot be summarily resolved if disputed).

76. Joyce, 846 F. Supp. at 863—64 (N.D. Cal. 1994); see also Acosta v. City of Salinas, No.
15-cv-05415 NC, 2016 WL 1446781, at *8-9 (N.D. Cal. Apr. 13, 2016); Cobine v. City of Eureka,
250 F. Supp. 3d 423, 434-35 (N.D. Cal. 2017).

77. Lavan v. City of Los Angeles, 693 F.3d 1022 (9th Cir. 2012).
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question of whether a property seizure is unreasonable.”® Seizures are
subject to reasonableness requirements without regard to privacy
expectations because the “Fourth Amendment protects against unreasonable
interferences in property interests regardless of whether there is an invasion
of privacy.”” The Lavan court explained that no more is necessary to trigger
the Fourth Amendment’s reasonableness requirement than meaningful
governmental interference with someone’s possessory right to his or her
property.™

Post-Lavan decisions have focused primarily upon the reasonableness
of cleanup procedures.®' In Watters v. Otter, the United States District Court
for Idaho engaged in a similar analysis as in Kincaid and Lavan that focused
upon the justification for a seizure, but it reached a different conclusion due
to distinguishing factual circumstances.*> The court upheld an Idaho statute
that authorized officials to remove unattended personal property from state
lands if left by its owner after being cited for unlawful camping.®® Property
was not however immediately destroyed, and it was instead removed to
storage for ninety (90) days and disposal was authorized only if the property
remained unclaimed.®® The court recognized that meaningful interference
with an individual’s possessory property interests triggers constitutionally
mandated reasonableness considerations, but it determined that the removal
and storage of property under the Idaho statute was justified under
community caretaking exception to the Fourth Amendment since the
seizures were made to protect the property.*> The court ruled that the
specified procedures for removal (requiring officials to post notice when
removing property belonging to absent owners, to store the property for
ninety (90) days, and to provide an opportunity for owners to contest the
seizure) made the statute markedly different from situations where property
was summarily destroyed.*®

The United States District Court for the Western District of Washington
similarly held in Hooper v. Seattle that reasonableness is the touchstone of

78. Lavan, 693 F.3d at 1027.
79. Id. at 1028-29 (quoting Miranda v. City of Cornelius, 429 F.3d 858, 862 (9th Cir. 2005)).

80. Id. at 1030; see also Russell v. City and County of Honolulu, No. 13-00475 LEK-RLP,
2013 WL 6222714, at *15 (D. Haw., Nov. 29, 2013); Johnson v. Board of Police Comm’rs, 351 F.
Supp.2d. 929, 949 (E.D. Mo. 2004).

81. See, e.g., Proctor v. District of Columbia, 310 F. Supp. 3d 107, 114-16 (D.D.C. 2018).
82. Watters v. Otter, 955 F. Supp.2d 1178, 1189-90 (D. Idaho 2013).

83. Id. at 1183, 1188-90.

84. Id. at 1188-89.

85. Id. at 1189.

86. Watters, 955 F. Supp. 2d at 1188-89; see also Cobine v. City of Eureka, No. C 16-02239
JSW, 2016 WL 1730084, at *4-5 (May 2, 2016).
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Fourth Amendment analysis.*” It explained that reasonableness is assessed
by balancing the nature and quality of an intrusion upon an individual’s
possessory interests against the importance of the governmental interests
used to justify the intrusion.®® The court agreed with Seattle that Lavan did
not prevent the city from lawfully seizing and detaining property or
removing hazardous debris and trash during cleanup efforts as long as it
provided notice beforehand and a reasonable opportunity for retrieval of
property that had been removed.*® It stressed that “[t]he Fourth Amendment
prohibits ‘unreasonable’ seizures of property.”*’

The cleanup policy at issue in Hooper differentiated between “personal
property” and “hazardous items.”®" “Personal property” was defined as “an
item that: is reasonably recognizable as belonging to a person; has apparent
utility in its present condition and circumstances; and is not hazardous.”*
“Hazardous items” were defined in part as items that reasonably appear “to
pose a health or safety risk to members of the public or to City employees or
to other authorized personnel.” The rules advised that any dispute
regarding characterization of an item was to be resolved in favor of treating
the item as personal property.”* City policies provided that notice be given
prior to removal of an encampment unless it created an obstruction or an
immediate hazard.”> In addition, city procedures allowed for recovery of

87. Hooper v. City of Seattle, No. C17-77RSM, 2017 WL 4410029, at *9 (W.D. Wash. Oct.
4, 2017); Hooper v. City of Seattle, No. C17-77RSM, 2017 WL 591112, at *6 (W.D. Wash. Feb.
14, 2017); see also Love v. City of Chicago, No. 96-C-0396, 1998 WL 60804, at *10 (N.D. Ill.
Feb. 6, 1998).

88.  Hooper, 2017 WL 4410029, at *9; Hooper, 2017 WL 591112, at *6.

89. See Hooper, 2017 WL 591112, at *6.

90. Hooper, 2017 WL 4410029, at *9; see generally Elkins v. United States, 364 U.S. 206,
222 (1960) (“It must always be remembered that what the Constitution forbids is not all searches
and seizures, but unreasonable searches and seizures.”).

91. Id. at*9.
92. Id.
93. Id.

94. Id.; see generally Declaration of Breanne Schuster in Support of Plaintiff’s Motion for
Preliminary Injunction, Ex. C, City of Seattle Dept. of Finance and Administrative Services Rules
Regarding: Unauthorized Camping on City Properties Enforcement Procedures; and Removal of
Unauthorized Property, at 2, § 3.5 [hereinafter Declaration Ex. C], Ex. D, City of Seattle Multi-
Departmental Administrative Rules Regarding: Operating Hours for City Properties; Unauthorized
Camping on City Properties; Enforcement Procedures; and Removal of Unauthorized Property, at
6, § 3.15 [hereinafter Declaration Ex. D], Hooper v. City of Seattle, No. 2:17-cv-00077-RSM (W.D.
Wash. June 14, 2017).

95.  See Declaration Ex. C, supra note 94 at 2-3, § 4 (re: removal of obstructions and hazards),
4, § 6 (re: encampment removal and notice requirements).
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personal property and summary disposal only of garbage, debris, waste,
hazardous items, and other like material.”®

The court in Hooper rejected an argument that the cleanup policy’s
definitions for “personal property” and “hazardous materials” left too much
discretion to governmental officials.”” It wrote, “[a]lthough the taking and
destroying of property is considered a ‘seizure,’ this act is only unlawful if a
party can demonstrate unreasonableness.”® The court therefore concluded
that the definitions were sufficient unless an aggrieved party could
demonstrate that they would result in unreasonable seizures.” It found that
the city’s reasons for refusing to store certain items, such as those that were
wet, muddy, or near drug paraphernalia or urine, were backed by
scientifically supported concerns.'” The court commented that the degree
of discretion left to officials did “not by itself demonstrate that exercise of
that discretion is unreasonable.”'"!

In Los Angeles Catholic Worker v. Los Angeles Downtown Industrial
District Business Improvement District, the United States District Court for
the Central District of California held that homeless persons need not
demonstrate a right to leave property unattended on public rights-of-way to
be protected by the Fourth Amendment.'” It explained that municipal
prohibitions against leaving personal property on a parkway or sidewalk
must satisfy Fourth Amendment reasonableness requirements.'” The court
ruled that a seizure of unabandoned property may be unreasonable even if
the government stores, rather than destroys, the property.'®

The parties in Los Angeles Catholic Worker later settled, and the court
entered a stipulated judgment that described the circumstances under which

96.  See Declaration Ex. C, supra note 94, at 5-7, § 9—12 (re: encampment site cleanup, post-
removal notice, and storage and recovery of personal property); Declaration Ex. D, supra note 94,
at 15, § 8.2.1 (re: summary removal and disposal).

97. Hooper, 2017 WL 4410029, at *9-10.

98. Id.at*9.
99. Id.

100. Id. at *10.
101.  Id. at *9.
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city officials could remove items from sidewalks and other public places.'®
The judgment adopted a reasonableness test to determine whether property
is abandoned.'” Before determining whether property is abandoned,
officials must ask any people who are nearby if they can identify the owner
of the property.'”” If the owner of the property is unknown and the property
is not packed up, officials may affix a notice to it that the property will be
deemed abandoned and removed if it has not been moved to a new location
within twenty-four (24) hours after the property has been posted.'” If the
property is packed up, officials may, after first observing it unattended in the
same location for twenty-four (24) hours, affix a notice to it that the property
will be deemed abandoned and removed if the property has not been moved
to a new location within twenty-four (24) hours after it has been posted.'®

After posting property for the specified period, officials may proceed
with removal of the property if “they have an objectively reasonable belief”
that it is abandoned.''® “Abandoned property is defined as property where
there is no objectively reasonable belief that the property belongs to a
person.”"!" Property cannot be deemed abandoned if (1) its owner is present,
(2) the property has been moved at least twenty feet (20°) since it was tagged
with a removal notice, or (3) the property is packed up and placed in such a
manner to allow thirty-six inches (36”) of travel clearance and has either
been posted with a sign indicating that it is not abandoned or identified by
someone near the property as belonging to a specific individual.'"?

Property owners, homeless persons, and advocates have all expressed
dissatisfaction with the implementation of cleanup policies adopted in the
wake of Lavan v. City of Los Angeles.'"> Los Angeles has established a
process whereby cleanup requests may be made either by telephone call or a
smart phone app.''* Cleanups are preceded by seventy-two (72) hours
advance notice posted in an affected area, and homeless persons are given
60-gallon bags to fill with their belongings on cleanup days.'" In addition,
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