Rejoinder to Professor Merrill
By WiLLiaM S. BREWBAKER IIT*

Professor Merrill, in his forcefully written reply! to my article,?
gives the impression of responding directly and firmly to the major
objections I raise concerning the application of the Takings Clause to
health care price regulation. In this case, however, appearances are
deceiving.®> The main points of my article are that (1) the economic
interests at stake in regulatory takings analysis are indistinguishable
from those the Court has largely declined to protect since the Lochner
era ended, and (2) evaluating the net effects of government action in
the health care sector is likely to greatly complicate the takings in-
quiry. Merrill never seriously addresses the first concern. His im-
probable response to the second is to propose individualized public
utility-style ratemaking proceedings at the option of each of the
600,000 physicians in the United States.*

Remarkably, Merrill suggests that by applying the “reasonable
return” standard to health care price regulation, courts would be ap-
plying the Takings Clause “as that Clause has come to be understood
by courts through decades of interpretation.” Although Professor
Merrill is not specific, the group of “courts” to which he refers appar-
ently does not include the Supreme Court of the United States. That
Court has, at least since 1937, uniformly rejected takings claims pre-
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mised on price regulation, except when such claims were brought by a
public utility.®

Finally, Professor Merrill notes “one theme [that] stands out
overall” in my article: “Each of the criticisms leveled by Professor
Brewbaker, even if valid, could also be made about the Supreme
Court’s decisions applying the Takings Clause to public utility
ratemaking, or . . . to exercises of the power of eminent domain.””
The impossibility of theoretical consistency is, of course, the first fea-
ture of regulatory takings doctrine noted in my article.® It follows that
the line-drawing exercise in which the Court has been engaged in the
regulatory takings field refiects a practical (as opposed to a theoreti-
cally consistent) accommodation of the tensions inherent in regulatory
takings doctrine.® As first noted by Justice Holmes, these tensions are
the need, on one hand, for adequate protection of individuals against
confiscatory government action, and, on the other, government’s need
to govern without undue administrative and financial burden. Be-
cause (1) the Takings Clause protects some, but not all, economic in-
terests, and (2) the Court has not yet found a theoretically consistent
way of distinguishing between those interests that deserve protection
and those that do not, virtually any argument against compensation in
a particular case will “prove] ] too much”?? in the sense that it could
be used to argue against compensation in some case in which the
Court has reached a contrary result. The same reasoning also applies
to arguments supporting compensation, however, as Professor Mer-
rill’s “specific capital” test illustrates. Like my “sweeping equation of
any protection of economic rights with Lochner[, Merrill’s test] cannot
be confined to issues involving physician price controls.”** As inter-
esting as it is, the “specific capital” theory cannot be limited consist-
ently to price controls and thus would require compensation in a host
of cases where the Court has previously found compensation not to be
due.’?

It is to Professor Merrill’s enduring credit that he has managed to
make the argument for Takings Clause review of health care reform
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legislation, including price controls, sound plausible. However, apply-
ing the Takings Clause in the way he proposes would, for practical
purposes, require the Court to tell Congress (and the American peo-
ple) that Congress may not deal with the nation’s perceived health
care crisis in the way it deems best. The Takings Clause has never
been strong enough to carry that sort of message.






